FILED FILED
SUPREME COURT

Court of Appeals STATE OF WASHINGTON

Division_l 11/22/2019
State of Washington BY SUSAN L. CARLSON
1112112019 11:58 AM CLERK

No. 97863-8

COURT OF APPEALS, DIVISION |
OF THE STATE OF WASHINGTON
No. 79447-7-1

SUPREME COURT OF THE STATE OF WASHINGTON

S. MICHEAL KUNATH et al.,
Respondents,
V.
CITY OF SEATTLE et al.,

Petitioners.

PETITIONER ECONOMIC OPPORTUNITY INSTITUTE’S
PETITION FOR REVIEW

SMITH & LOWNEY, PLLC

Knoll D. Lowney, WSBA No. 23457
Claire E. Tonry, WSBA No. 44497
2317 E. John St.

Seattle, WA 98112

(206) 860-2883

Attorneys for Economic Opportunity
Institute



TABLE OF CONTENTS

TABLE OF AUTHORITIES ....oooiiii et I
I.  INTRODUCTION AND IDENTITY OF PETITIONER .........c.ceu.. 1
1. CITATION TO COURT OF APPEALS DECISION..........ccccvvvvninnns 3
[11. ISSUES PRESENTED FOR REVIEW .......ccoceiiiiiiieee e 3
IV. STATEMENT OF THE CASE ......oooiiiitie e 4
V. GROUNDS FOR REVIEW.......cooiiiiiiiiiiiiseeee e 7
A. This case involves significant questions of law under the
Washington ConstitUtion. ...........cccceceiieieeie s 7
B. This case involves issues of substantial public interest that should
be determined by the Supreme Court...........ccccoceiieieeie i, 8
C. This case involves inconsistencies among the decisions of the
SUPIEME COUI. ...t 9
VI, CONCLUSION......ocotiiiiiieiee e e 11
APPENDIX ... 13



TABLE OF AUTHORITIES

Cases
Aberdeen Savings & Loan Association v. Chase, 157 Wash. 351, 289 P. 536
(1930) .ottt es 7
City of Spokane v. Horton, 189 Wn.2d 696, 406 P.3d 638 (2017)................. 9
Culliton v. Chase, 174 Wash. 363, 25 P.2d 81 (1933) ................... 3,7,10,11
H & B Commc’ns Corp. v. Richland, 79 Wn.2d 312, 484 P.2d 1141 (1971)10
In re Estate of Hambleton, 181 Wn.2d 802, 335 P.3d 398 (2014)............... 10
Jensen v. Henneford, 185 Wash. 209, 53 P.2d 607 (1936) ............ 3,7,10,11
Kunath v. City of Seattle,  Wn. App.__, 444 P.3d 1235 (2019) ................. 3
Mahler v. Tremper, 40 Wn.2d 405, 243 P.2d 627 (1952) .......cccccevverveennnnn. 10
Morrow v. Henneford, 182 Wash. 625, 47 P.2d 1016 (1935) .........ccccvvveeene 11
Stiner v. Yelle, 174 Wn. 402, 25 P.2d 91 (1933) ....cocevveviereiie e 9,10
Supply Laundry Co. v. Jenner, 178 Wn. 72, 34 P.2d 363 (1934)................ 10
Watson v. City of Seattle, 189 Wn.2d 149, 401 P.3d 1 (2017) ......ccceevvervrennns 9
Statutes
RCW 35.22.280(2) ..cvviveverieieeiesieiee e ettt ssesnens 6
RCW 35.22.570 ...ttt 6
RCW 35A.11.020 ...ttt 6
RCW 36.65.030 ......cueeieieiieiie ettt snaeneas 3,56
Other Authorities
Hugh Spitzer, A Washington State Income Tax — Again?, 16 Univ. Puget
SoUNd L.R. 515 (1993)...cuiiuiiieieiiierieiee e e 8
Rules
RAP 13.4(D) (1) cveveierieieeeiee ettt 9
YN I I (3) ) TR 7
RAP 13.4(D)(4) cveveieeeie ettt 8
Washington Constitutional Provisions
ArtiCle T, SECHION 19 ..o e 6
YA ([0 LI A 1 IR Y=Tox £ o] o e 6,7



l. INTRODUCTION AND IDENTITY OF PETITIONER

In 2017, the Seattle City Council unanimously enacted a progressive
income tax. This case is about the constitutionality of that tax. Economic
Opportunity Institute, appellant and intervenor below, respectfully requests
that the Supreme Court review the Court of Appeals’ decision terminating
review in this case. The Court of Appeals did not reach the City of Seattle’s
and Economic Opportunity Institute’s essential argument in the case:
whether Washington should join with the majority of courts nationwide in
concluding that a tax on individual income, like a tax on business income,
IS not a property tax. Instead it held that the issue can be resolved only by
this Court.

Economic Opportunity Institute is a Washington non-profit
corporation founded in 1998 and headquartered in Seattle. Its mission is
to build an economy that works for everyone by advancing public policies
that promote educational opportunity, good jobs, healthy families and
workplaces, and a dignified retirement for all.

Economic Opportunity Institute was instrumental in the
development and passage of Seattle’s progressive income tax. Washington
has the most regressive tax structure in the nation and Seattle’s taxes are
among the most regressive in the state. Establishing a progressive funding

source for urgent local needs is highly important to Economic Opportunity



Institute’s mission and its leaders. These leaders include small business
owners whose staff members have been forced out of Seattle by the lack of
affordable housing — a need that the progressive income tax would fund.
They also include parents, teachers, and working families who are currently
harmed by Seattle’s regressive tax structure and who would benefit from
the Ordinance’s funding for education programs such as Seattle’s Preschool
Program and community college tuition support.

This case is critical to the future of Seattle and whether it can
continue to be a world-class city where small businesses can thrive and
working families can afford to live. Presently Seattle cannot raise revenue
to address its homelessness and affordable housing crisis without raising
taxes on those who can least afford it. Thousands of cities and counties
across the nation rely on local income taxes to meet local needs. Seattle has
been prevented from doing so by Court decisions from the 1930s that were
outliers when they were decided and have been further undermined as the
legal doctrine developed over the last eighty years. Economic Opportunity
Institute requests this Court accept review and reexamine the precedent that
has forced Seattle to choose between regressive taxes and failing to meet its

residents’ basic needs.



1. CITATION TO COURT OF APPEALS DECISION

The Court of Appeals issued its Published Opinion on July 15, 2019,
as changed by its Order Denying Motion for Reconsideration and Changing
Opinion dated August 7, 2019, and as confirmed by its Order Denying
Motion for Reconsideration and Request for Oral Argument, dated October
30, 2019. Kunath v. City of Seattle,  Wn. App.__, 444 P.3d 1235 (2019).

A copy of the Opinion and Orders are included in the Appendix.

1. ISSUES PRESENTED FOR REVIEW

1. Should Washington overturn Culliton v. Chase, 174 Wash. 363, 25
P.2d 81 (1933) and Jensen v. Henneford, 185 Wash. 209, 53 P.2d
607 (1936) and join with the majority of courts nationwide in
concluding that a tax on individual income, like a tax on business
income, is not a property tax?

2. If an individual income tax is not a property tax, does the City of
Seattle have the authority to impose a tax on individual income?

3. Conditional issue: Did the lower courts err in finding that Seattle’s

tax on total income is a tax on “net income” within the meaning of

RCW 36.65.030?*

1 As the City of Seattle explains, this is a conditional issue for review because the issue is
moot unless Plaintiffs cross-appeal the Court of Appeals’ holding that RCW 36.65.030
violates the state constitution’s single-subject rule and this Court grants review of the
issue.



IV. STATEMENT OF THE CASE

On July 10, 2017, the Seattle City Council (“Council’’) unanimously
passed Ordinance No. 125339 (the “Ordinance”), which enacted an income
tax. In passing the Ordinance, the Council found that “Seattle faces many
urgent challenges, including a homelessness state of emergency; an
affordable housing crisis; inadequate provision of mental and public health
services; the growing demand for transit; educational equity and racial
achievement gaps; escalating threats from climate change; and the threat of
imminent and drastic reductions in federal funding.” Appx. at 40 (CP 372,
Ordinance, § 1.1). The Council recognized that Washington’s and Seattle’s
current tax systems are among the most regressive in the nation and that a
progressive revenue source is critical to meeting Seattle’s urgent challenges.
Appx. at 41.

The Ordinance would raise needed revenue by imposing a
progressive tax and restricts tax spending to those needs. Specifically, the
Ordinance would impose a 2.25% tax on the portion of a Seattle resident’s
total income that exceeds $250,000 (or $500,000 for married couples who
file their federal taxes jointly). Appx. at 45-46. The Ordinance restricts
Seattle’s use of tax receipts to the following: (1) lowering the property tax
burden and the impact of other regressive taxes, including the business and

occupation tax rate; (2) addressing the homelessness crisis; (3) providing



affordable housing, education, and transit; (4) replacing federal funding
potentially lost through federal budget cuts, including funding for mental
health and public health services, or responding to changes in federal policy;
(5) creating green jobs and meeting carbon reduction goals; and (6)
administering and implementing the tax. Appx. at 43.

Shortly after the Ordinance was signed into law, twenty-eight
individual plaintiffs (“Plaintiffs”) filed four separate lawsuits, all primarily
challenging Seattle’s statutory and state constitutional authority for the
Ordinance, and arguing that the Ordinance’s tax on total income violated
RCW 36.65.030, which purported to prohibit cities, counties, and city-
counties from enacting taxes on net income.

Economic Opportunity Institute intervened in defense of the
Ordinance and asserted a cross-claim for a declaratory judgment that RCW
36.65.030 is void for violating the Washington Constitution’s article 11,
sections 19 and 37, and impermissibly seeks to use a statute concerning the
combined city-county form of government to curtail traditional cities’
authority.

The four cases were quickly consolidated, and all parties agreed that
the case should be resolved in an expedited fashion on cross-motions for
summary judgment. The trial court heard arguments on November 17, 2017

and issued a written decision on November 22, 2017.



The trial court’s November 22, 2017 decision declared the
Ordinance invalid. The City of Seattle and EOI timely filed notices of
appeal seeking this Court’s direct review. On January 10, 2019, the Court
transferred the case to Division | of the Court of Appeals.

On July 15, 2019, the Court of Appeals issued a published decision
holding that “Seattle has the statutory authority to adopt a property tax on
income, but our state constitution’s uniformity requirement bars Seattle’s
graduated income tax.” Appx. at 3. The Court of Appeals reasoned: (1)
Seattle had statutory authority to adopt the income tax under RCW
35.22.280(2), RCW 35A.11.020, and RCW 35.22.570; (2) Seattle’s income
tax is a tax on net income within the scope of RCW 36.65.030’s prohibition,
but that statute is unconstitutional because it was enacted by a bill that
violated the single subject rule of article Il, section 19 of the Washington
Constitution; and (3) the intermediate court is constrained by stare decisis
to follow this Court’s precedent that an income tax is a property tax, and
therefore must hold that Seattle’s graduated income tax violates the

uniformity clause in article VII, section 1.



V. GROUNDS FOR REVIEW

A This case involves significant questions of law under the
Washington Constitution.

The issue at the heart of this case is whether an individual income
tax is a property tax within the meaning of the Washington Constitution’s
uniformity clause, article VII, section 1. This is a significant question of
constitutional law that the Court has not addressed for over eighty years and
warrants review under Rule of Appellate Procedure 13.4(b)(3). In Culliton
v. Chase, 174 Wash. 363, 374, 25 P.2d 81 (1933) the Court summarily held
that an income tax is a property tax, citing Aberdeen Savings & Loan
Association v. Chase, 157 Wash. 351, 289 P. 536 (1930), a case that did not
concern the Washington Constitution’s uniformity clause at all. Three years
after Culliton v. Chase the issue came before the Court again, but the Court
declined to discuss the underpinnings of Culliton or reconsider its holding.
Jensen v. Henneford, 185 Wash. 209, 216, 53 P.2d 607, 610 (1936). The
question of whether an individual income tax is subject to article VII,
section 1 of the Washington Constitution has not come before the Court
again until now. This appeal gives this Court its first opportunity in
generations to correct a legal mistake which has caused Washington’s tax
system to become the most inequitable in the nation and an ongoing
punishment to the lives of working people and the functioning of our

government institutions. See Hugh Spitzer, A Washington State Income Tax



—Again?, 16 Univ. Puget Sound L.R. 515, 519-20 (1993) (“Indeed, as soon
as Culliton was handed down it came under sharp academic attack, and that
case and its progeny have been critiqued on several other occasions, often

persuasively.”)

B. This case involves issues of substantial public interest
that should be determined by the Supreme Court.

The Court should accept review for the additional reason that the
case involves issues of fair taxation and municipal authority that garner
substantial public interest and can only be resolved by this Court.

See RAP 13.4(b)(4); Kunath v. City of Seattle, 444 P.3d 1235, 1251 (Wash.
Ct. App. 2019).

The record confirms that the Ordinance would address urgent issues
of broad public importance. In 2015 Washington households with incomes
below $21,000 paid on average 16.8% of their income in state and local
taxes, whereas households with income in excess of $500,000 paid only
2.4%, making our state and local tax systems the most regressive in the
nation. Appx. at 41. This upside-down tax system aggravates the financial
strain on low- and middle-income households in Seattle that are already
struggling to cope with the region’s affordable housing crisis and
underfunded city services. Id. at 40-41. All of this comes at a time when
Seattle is experiencing extremely rapid population growth and significant

economic growth in certain sectors, which, despite creating opportunities



for some, also compound the economic strain on low- and middle-income
families. Id.

This Court has repeatedly recognized that issues of cities’ taxing
authority meet the criteria for Supreme Court review. See, e.g., Watson v.
City of Seattle, 189 Wn.2d 149, 401 P.3d 1 (2017); City of Spokane v.
Horton, 189 Wn.2d 696, 406 P.3d 638 (2017). This is especially true here
since the case concerns cities’ authority to impose income taxes in general.

Moreover, this case will provide the first analysis in decades of the
validity of 1930s case law holding that income taxes sometimes constitute
property taxes. Such rulings are out of step with the analysis adopted by
other courts throughout this country and overturning this precedent will
allow policy makers to consider the breadth of options for addressing

chronic revenue shortfalls and fixing our deeply regressive tax code.

C. This case involves inconsistencies among the decisions
of the Supreme Court.

There are grave inconsistencies among Washington Supreme Court
decisions regarding income taxes that warrant review. See RAP 13.4(b)(1).
The Court’s reconciliation of this inconsistent precedent is essential to the
resolution of this appeal.

The Court has consistently held that a tax on persons engaging in
business activities and measured by their income is an excise tax. Stiner v.

Yelle, 174 Wn. 402, 405, 25 P.2d 91 (1933); H & B Commc ns Corp. v.



Richland, 79 Wn.2d 312, 316, 484 P.2d 1141, 1145 (1971). In Stiner v.
Yelle, the Court held that, despite “a maze of conflicting and bewildering
decisions” and inconsistent language in the Court’s prior holdings, income
is not property until it is acquired. 174 Wn. 402, 405. In Supply Laundry
Co. v. Jenner, 178 Wn. 72, 78, 34 P.2d 363 (1934), the Supreme Court held
that a tax on individual income of government employees making more than
$200 per month was a valid extension of the excise tax upheld in Stiner v.
Yelle. Culliton and Jensen cannot be squared with these otherwise
consistent cases, which represent the modern approach to income taxation
that has been adopted almost universally across our country.

The Court’s precedent holding that some income taxes are property
taxes is also inconsistent with its precedent holding that functionally
identical taxes on the transfer of money and real and personal property from
one individual to another, measured by the value of the property, are excise
taxes. For example, in In re Estate of Hambleton, 181 Wn.2d 802, 811, 832,
335 P.3d 398 (2014), the Court held that “[a]n estate tax is an excise tax
because the tax is not levied on the property of which an estate is composed.
Rather it is imposed upon the shifting of economic benefits and the privilege
of transmitting or receiving such benefits.” (internal quotation omitted).
Likewise, in Mahler v. Tremper, 40 Wn.2d 405, 409-10, 243 P.2d 627

(1952) the Court held that “a sales tax upon real property is a tax upon the

10



act or incidence of transfer,” not a property tax. These cases and others like
them hold that taxes upon the transfer of ownership of property are excise
taxes, not property taxes. See, e.g., Morrow v. Henneford, 182 Wash. 625,
630, 47 P.2d 1016, 1018 (1935). The holdings of Culliton and Jensen, that
a tax on the one-time transfer of money (i.e. a tax on income) is a property
tax, is entirely inconsistent with all of these lines of Washington Supreme
Court excise tax precedent.

The Court should hear this case to lay these inconsistencies to rest

by overruling Culliton and Jensen.

VI. CONCLUSION

This appeal will determine whether Seattle can collect the revenue
it needs to address urgent problems like homelessness and educational
inequality without increasing taxes on those who already struggle to make
ends meet. The resolution of this dispute will certainly impact whether
working families can afford to live in Seattle, but its effects will be felt far
beyond Seattle as many Washington cities struggle with the same
impossible choices. Economic Opportunity Institute therefore urges the

Court to accept review.

11



Respectfully submitted this 21st day of November 2019.

[s/ Claire E. Tonry

Knoll D. Lowney, WSBA No. 23457
Claire E. Tonry, WSBA No. 44497
Smith & Lowney, PLLC

2317 E. John St., Seattle, WA 98112
(206) 860-2883
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VERELLEN, J. —Whether the income tax levied by the city of Seattle is
statutorily authorized and constitutional depends on the precise nature of the tax.
For decades, scholars have debated whether an income tax is a property tax, an
excise tax, or its own separate category of tax.! In a series of decisions dating back
to 1933, the Washington Supreme Court has unequivocally held income is property,
a tax on income is a tax on property, taxes on property must be uniformly levied, and
a graduated income tax is not uniform. Therefore, the Washington Constitution bars
any graduated income tax.2

Here, the superior court ruled Seattle did not have statutory authority to enact
its graduated income tax. Seattle and the Economic Opportunity Institute (EOI)
initially sought review in our Supreme Court, arguing in part that the Supreme Court
should reconsider the precise nature of an income tax. The Supreme Court
transferred the appeal to this court. We are constrained by stare decisis to follow our
Supreme Court’s existing decisions that an income tax is a property tax. We have no
authority to overrule, revise, or abrogate a decision by our Supreme Court.

We conclude Seattle has the statutory authority to adopt a property tax on
income, but our state constitution’s uniformity requirement bars Seattle's graduated

income tax. Therefore, the Seattle income tax ordinance is unconstitutional.

" See, e.q., Robert C. Brown, The Nature of the Income Tax, 17 MINN. L. REV.
127 (1933).

2 Power, Inc. v. Huntley, 39 Wn.2d 191, 194, 235 P.2d 173 (1951) (quoting
Culliton v. Chase, 174 Wash. 363, 374, 25 P.2d 81 (1933)); Jensen v. Henneford, 185
Wash. 209, 53 P.2d 607 (1936).
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No. 79447-7-1/4

FACTS

Seattle enacted an ordinance in July of 2017 imposing an income tax on
high-income residents.® Seattle “imposed a tax on the total income of every resident
taxpayer in the amount of their total income multiplied by” 2.25 percent for all income
above a certain threshold.# The ordinance defines “total income” as “the amount
reported as income before any adjustments, deductions, or credits on a resident
taxpayer's United States individual income tax return for the tax year, listed as ‘total
income’ on line 22 of Internal Revenue Service Form 1040."

The tax creates two classes of taxpayers: individuals filing singly and married
taxpayers filing jointly.* The tax subdivides each class based on income. Individual
taxpayers earning more than $250,000 and married taxpayers earning more than
$500,000 must pay 2.25 percent of all income over those thresholds.” To illustrate, a
family earning $600,000 would pay $2,250 in taxes, which is 2.25 percent of

$100,000.

3 Ch. 5.65 SEATTLE MuNICIPAL CODE (SMC).
4 SMC § 5.65.030(B).

® SMC § 5.65.020(G). Taxpayers filing Form IRS 1040A, Form 1041, and the
like would calculate their payment based on the equivalent line. 1d. Total income is
now line 6 on the 2018 version of Form 1040. Schedule 1 for the 2018 version of
Form 1040 tabulates total income using the same lines as the former Form 1040.

& SMC § 5.65.030(B). Each class includes similarly situated taxpayers. For
example, the tax classifies a married taxpayer filing separately with an unmarried
taxpayer filing individually. Id.

7 SMC § 5.65.030(B).
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No. 79447-7-1/5

The Dana Levine group of plaintiffs, the Suzie Burke group, the Scott Shock
group, and individual Michael Kunath (tax opponents)? filed four separate lawsuits to
enjoin enforcement of the ordinance.® The court granted EOI's motion to intervene
as a defendant and consolidated the lawsuits.°

The superior court granted summary judgment for the tax opponents,
concluding no statute gave Seattle the authority to levy an income tax and, even if
Seattle otherwise had the authority, RCW 36.65.030 prohibited it from levying a net
income tax."" The court also denied EOI's constitutional challenges to
RCW 36.65.030. Having resolved the case on statutory grounds, the court declined
to rule on Shock’s remaining equal protection challenges to the ordinance.’? Kunath
then moved to sanction Seattle and EOI under Civil Rule 11 and for an award of
attorney fees under the common fund doctrine.’> The court denied both motions. 14

Seattle and EOI appeal the court's grant of summary judgment, and Kunath

cross appeals the court’s denial of his motions for sanctions and attorney fees.

® For clarity, we refer by name to arguments made by an individual party where
only that party advanced the argument.

¥ Clerk’s Papers (CP) at 1, 1608, 1629, 1658.
0 CP at 74-75, 247-51, 1713-14.

" CP at 1305-13, 1318.

2 CP at 1313-18.

13 CP at 1320, 1365.

14 CP at 1544, 1548.
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